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Federal Deposit Insurance Corporation, 
the Farm Credit Association, and the 
Federal Housing Finance Agency, as 
applicable to the swap dealer or major 
swap participant. 

(k) Swap portfolio means all swaps 
currently in effect between a particular 
swap dealer or major swap participant 
and a particular counterparty. 

(l) Swap transaction means any event 
that results in a new swap or in a 
change to the terms of a swap, includ-
ing execution, termination, assign-
ment, novation, exchange, transfer, 
amendment, conveyance, or extin-
guishing of rights or obligations of a 
swap. 

(m) Valuation means the current mar-
ket value or net present value of a 
swap. 

[77 FR 55960, Sept. 11, 2012] 

§ 23.501 Swap confirmation. 
(a) Confirmation. Subject to the com-

pliance schedule in paragraph (c) of 
this section: 

(1) Each swap dealer and major swap 
participant entering into a swap trans-
action with a counterparty that is a 
swap dealer or major swap participant 
shall execute a confirmation for the 
swap transaction as soon as techno-
logically practicable, but in any event 
by the end of first business day fol-
lowing the day of execution. 

(2) Each swap dealer and major swap 
participant entering into a swap trans-
action with a counterparty that is not 
a swap dealer or a major swap partici-
pant shall send an acknowledgment of 
such swap transaction as soon as tech-
nologically practicable, but in any 
event by the end of the first business 
day following the day of execution. 

(3) (i) Each swap dealer and major 
swap participant shall establish, main-
tain, and follow written policies and 
procedures reasonably designed to en-
sure that it executes a confirmation for 
each swap transaction that it enters 
into with a counterparty that is a fi-
nancial entity as soon as techno-
logically practicable, but in any event 
by the end of the first business day fol-
lowing the day of execution. 

(ii) Each swap dealer and major swap 
participant shall establish, maintain, 
and follow written policies and proce-
dures reasonably designed to ensure 

that it executes a confirmation for 
each swap transaction that it enters 
into with a counterparty that is not a 
swap dealer, major swap participant, or 
a financial entity not later than the 
end of the second business day fol-
lowing the day of execution. 

(iii) Such procedures shall include a 
requirement that, upon a request by a 
prospective counterparty prior to exe-
cution of any such swap, the swap deal-
er or major swap participant furnish to 
the prospective counterparty prior to 
execution a draft acknowledgment 
specifying all terms of the swap trans-
action other than the applicable pric-
ing and other relevant terms that are 
to be expressly agreed at execution. 

(4) Swaps executed on a swap execu-
tion facility, designated contract mar-
ket, or submitted for clearing by a de-
rivatives clearing organization. 

(i) Any swap transaction executed on 
a swap execution facility or designated 
contract market shall be deemed to 
satisfy the requirements of this sec-
tion, provided that the rules of the 
swap execution facility or designated 
contract market establish that con-
firmation of all terms of the trans-
action shall take place at the same 
time as execution. 

(ii) Any swap transaction submitted 
for clearing by a derivatives clearing 
organization shall be deemed to satisfy 
the requirements of this section, pro-
vided that: 

(A) The swap transaction is sub-
mitted for clearing as soon as techno-
logically practicable, but in any event 
no later than the times established for 
confirmation under paragraphs (a)(1) or 
(3) of this section, and 

(B) Confirmation of all terms of the 
transaction takes place at the same 
time as the swap transaction is accept-
ed for clearing pursuant to the rules of 
the derivatives clearing organization. 

(iii) If a swap dealer or major swap 
participant receives notice that a swap 
transaction has not been confirmed by 
a swap execution facility or a des-
ignated contract market, or accepted 
for clearing by a derivatives clearing 
organization, the swap dealer or major 
swap participant shall execute a con-
firmation for such swap transaction as 
soon as technologically practicable, 
but in any event no later than the 
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times established for confirmation 
under paragraphs (a)(1) or (3) of this 
section as if such swap transaction 
were executed at the time the swap 
dealer or major swap participant re-
ceives such notice. 

(5) For purposes of this section: 
(i) ‘‘Day of execution’’ means the cal-

endar day of the party to the swap 
transaction that ends latest, provided 
that if a swap transaction is— 

(A) Entered into after 4:00 p.m. in the 
place of a party; or 

(B) Entered into on a day that is not 
a business day in the place of a party, 
then such swap transaction shall be 
deemed to have been entered into by 
that party on the immediately suc-
ceeding business day of that party, and 
the day of execution shall be deter-
mined with reference to such business 
day; and 

(ii) ‘‘Business day’’ means any day 
other than a Saturday, Sunday, or 
legal holiday. 

(b) Recordkeeping. (1) Each swap deal-
er and major swap participant shall 
make and retain a record of: 

(i) The date and time of transmission 
to, or receipt from, a counterparty of 
any acknowledgment; and 

(ii) The date and time of trans-
mission to, or receipt from, a 
counterparty of any confirmation. 

(2) All records required to be main-
tained pursuant to this section shall be 
maintained in accordance with § 23.203 
and shall be made available promptly 
upon request to any representative of 
the Commission or any applicable pru-
dential regulator, or with regard to 
swaps defined in section 1a(47)(A)(v), to 
any representative of the Commission, 
the Securities and Exchange Commis-
sion, or any applicable prudential regu-
lator. 

(c) Compliance schedule. The require-
ments of paragraph (a) of this section 
are subject to the following compliance 
schedule: 

(1) For purposes of paragraph (a)(1) of 
this section, each swap dealer and 
major swap participant entering into a 
swap transaction that is or involves a 
credit swap or interest rate swap with 
a counterparty that is a swap dealer or 
major swap participant shall execute a 
confirmation for the swap transaction 

as soon as technologically practicable, 
but in any event by: 

(i) The end of the second business day 
following the day of execution for the 
period from the effective date of this 
section to February 28, 2014; and 

(ii) The end of the first business day 
following the day of execution from 
and after March 1, 2014. 

(2) For purposes of paragraph (a)(1) of 
this section, each swap dealer and 
major swap participant entering into a 
swap transaction that is or involves an 
equity swap, foreign exchange swap, or 
other commodity swap with a 
counterparty that is a swap dealer or 
major swap participant shall execute a 
confirmation for the swap transaction 
as soon as technologically practicable, 
but in any event by: 

(i) The end of the third business day 
following the day of execution for the 
period from the effective date of this 
section to August 31, 2013; 

(ii) The end of the second business 
day following the day of execution for 
the period from September 1, 2013 to 
August 31, 2014; and 

(iii) The end of the first business day 
following the day of execution from 
and after September 1, 2014. 

(3) For purposes of paragraph (a)(2) of 
this section, each swap dealer and 
major swap participant entering into a 
swap transaction that is or involves a 
credit swap or interest rate swap with 
a counterparty that is not a swap deal-
er or a major swap participant shall 
send an acknowledgment of such swap 
transaction as soon as technologically 
practicable, but in any event by: 

(i) The end of the second business day 
following the day of execution for the 
period from the effective date of this 
section to February 28, 2014; and 

(ii) The end of the first business day 
following the day of execution from 
and after March 1, 2014. 

(4) For purposes of paragraph (a)(2) of 
this section, each swap dealer and 
major swap participant entering into a 
swap transaction that is or involves an 
equity swap, foreign exchange swap, or 
other commodity swap with a 
counterparty that is not a swap dealer 
or a major swap participant shall send 
an acknowledgment of such swap 
transaction as soon as technologically 
practicable, but in any event by: 
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(i) The end of the third business day 
following the day of execution for the 
period from the effective date of this 
section to August 31, 2013; 

(ii) The end of the second business 
day following the day of execution for 
the period from September 1, 2013 to 
August 31, 2014; and 

(iii) The end of the first business day 
following the day of execution from 
and after September 1, 2014. 

(5) For purposes of paragraph (a)(3)(i) 
of this section, each swap dealer and 
major swap participant shall establish, 
maintain, and follow written policies 
and procedures reasonably designed to 
ensure that it executes a confirmation 
for each swap transaction that is or in-
volves a credit swap or interest rate 
swap that it enters into with a 
counterparty that is a financial entity 
as soon as technologically practicable, 
but in any event by: 

(i) The end of the second business day 
following the day of execution for the 
period from the effective date of this 
section to February 28, 2014; and 

(ii) The end of the first business day 
following the day of execution from 
and after March 1, 2014. 

(6) For purposes of paragraph (a)(3)(i) 
of this section, each swap dealer and 
major swap participant shall establish, 
maintain, and follow written policies 
and procedures reasonably designed to 
ensure that it executes a confirmation 
for each swap transaction that is or in-
volves an equity swap, foreign ex-
change swap, or other commodity swap 
that it enters into with a counterparty 
that is a financial entity as soon as 
technologically practicable, but in any 
event by: 

(i) The end of the third business day 
following the day of execution for the 
period from the effective date of this 
section to August 31, 2013; 

(ii) The end of the second business 
day following the day of execution for 
the period from September 1, 2013 to 
August 31, 2014; and 

(iii) The end of the first business day 
following the day of execution from 
and after September 1, 2014. 

(7) For purposes of paragraph 
(a)(3)(ii) of this section, each swap 
dealer and major swap participant 
shall establish, maintain, and follow 
written policies and procedures reason-

ably designed to ensure that it exe-
cutes a confirmation for each swap 
transaction that is or involves a credit 
swap or interest rate swap that it en-
ters into with a counterparty that is 
not a swap dealer, major swap partici-
pant, or a financial entity not later 
than: 

(i) The end of the fifth business day 
following the day of execution for the 
period from the effective date of this 
section to August 31, 2013; 

(ii) The end of the third business day 
following the day of execution for the 
period from September 1, 2013 to Au-
gust 31, 2014; and 

(iii) The end of the second business 
day following the day of execution 
from and after September 1, 2014. 

(8) For purposes of paragraph 
(a)(3)(ii) of this section, each swap 
dealer and major swap participant 
shall establish, maintain, and follow 
written policies and procedures reason-
ably designed to ensure that it exe-
cutes a confirmation for each swap 
transaction that is or involves an eq-
uity swap, foreign exchange swap, or 
other commodity swap that it enters 
into with a counterparty that is not a 
swap dealer, major swap participant, or 
a financial entity not later than: 

(i) The end of the seventh business 
day following the day of execution for 
the period from the effective date of 
this section to August 31, 2013; 

(ii) The end of the fourth business 
day following the day of execution for 
the period from September 1, 2013 to 
August 31, 2014; and 

(iii) The end of the second business 
following the day of execution from 
and after September 1, 2014. 

(9) For purposes of paragraph (c) of 
this section: 

(i) ‘‘Credit swap’’ means any swap 
that is primarily based on instruments 
of indebtedness, including, without 
limitation: Any swap primarily based 
on one or more broad-based indices re-
lated to instruments of indebtedness; 
and any swap that is an index credit 
swap or total return swap on one or 
more indices of debt instruments; 

(ii) ‘‘Equity swap’’ means any swap 
that is primarily based on equity secu-
rities, including, without limitation: 
Any swap primarily based on one or 

VerDate Sep<11>2014 16:12 Apr 29, 2015 Jkt 235057 PO 00000 Frm 00589 Fmt 8010 Sfmt 8010 Q:\17\17V1.TXT 31lp
ow

el
l o

n 
D

S
K

54
D

X
V

N
1O

F
R

 w
ith

 $
$_

JO
B



580 

17 CFR Ch. I (4–1–15 Edition) § 23.502 

more broad-based indices of equity se-
curities; and any total return swap on 
one or more equity indices; 

(iii) ‘‘Foreign exchange swap’’ has 
the meaning set forth in section 1a(25) 
of the CEA. It does not include swaps 
primarily based on rates of exchange 
between different currencies, changes 
in such rates, or other aspects of such 
rates (sometimes known as ‘‘cross-cur-
rency swaps’’); 

(iv) ‘‘Interest rate swap’’ means any 
swap which is primarily based on one 
or more interest rates, such as swaps of 
payments determined by fixed and 
floating interest rates; or any swap 
which is primarily based on rates of ex-
change between different currencies, 
changes in such rates, or other aspects 
of such rates (sometimes known as 
‘‘cross-currency swaps’’); and 

(v) ‘‘Other commodity swap’’ means 
any swap not included in the credit, eq-
uity, foreign exchange, or interest rate 
asset classes, including, without limi-
tation, any swap for which the primary 
underlying item is a physical com-
modity or the price or any other aspect 
of a physical commodity. 

[77 FR 55960, Sept. 11, 2012] 

§ 23.502 Portfolio reconciliation. 
(a) Swaps with swap dealers or major 

swap participants. Each swap dealer and 
major swap participant shall engage in 
portfolio reconciliation as follows for 
all swaps in which its counterparty is 
also a swap dealer or major swap par-
ticipant. 

(1) Each swap dealer or major swap 
participant shall agree in writing with 
each of its counterparties on the terms 
of the portfolio reconciliation. 

(2) The portfolio reconciliation may 
be performed on a bilateral basis by the 
counterparties or by a qualified third 
party. 

(3) The portfolio reconciliation shall 
be performed no less frequently than: 

(i) Once each business day for each 
swap portfolio that includes 500 or 
more swaps; 

(ii) Once each week for each swap 
portfolio that includes more than 50 
but fewer than 500 swaps on any busi-
ness day during any week; and 

(iii) Once each calendar quarter for 
each swap portfolio that includes no 

more than 50 swaps at any time during 
the calendar quarter. 

(4) Each swap dealer and major swap 
participant shall resolve immediately 
any discrepancy in a material term of 
a swap identified as part of a portfolio 
reconciliation or otherwise. 

(5) Each swap dealer and major swap 
participant shall establish, maintain, 
and follow written policies and proce-
dures reasonably designed to resolve 
any discrepancy in a valuation identi-
fied as part of a portfolio reconcili-
ation or otherwise as soon as possible, 
but in any event within five business 
days, provided that the swap dealer and 
major swap participant establishes, 
maintains, and follows written policies 
and procedures reasonably designed to 
identify how the swap dealer or major 
swap participant will comply with any 
variation margin requirements under 
section 4s(e) of the Act and regulations 
under this part pending resolution of 
the discrepancy in valuation. A dif-
ference between the lower valuation 
and the higher valuation of less than 10 
percent of the higher valuation need 
not be deemed a discrepancy. 

(b) Swaps with entities other than swap 
dealers or major swap participants. Each 
swap dealer and major swap partici-
pant shall establish, maintain, and fol-
low written policies and procedures 
reasonably designed to ensure that it 
engages in portfolio reconciliation as 
follows for all swaps in which its 
counterparty is neither a swap dealer 
nor a major swap participant. 

(1) Each swap dealer or major swap 
participant shall agree in writing with 
each of its counterparties on the terms 
of the portfolio reconciliation, includ-
ing agreement on the selection of any 
third-party service provider. 

(2) The portfolio reconciliation may 
be performed on a bilateral basis by the 
counterparties or by one or more third 
parties selected by the counterparties 
in accordance with paragraph (b)(1) of 
this section. 

(3) The required policies and proce-
dures shall provide that portfolio rec-
onciliation will be performed no less 
frequently than: 

(i) Once each calendar quarter for 
each swap portfolio that includes more 
than 100 swaps at any time during the 
calendar quarter; and 
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